
Notice of Rulemaking - 21 - Docket No. 96-526

The purpose of using forward-looking pricing
is to provide an appropriate price signal to purchasers. If a
potential purchaser, in this case an interexchange carrier, has
reason to believe that its own going-forward costs are less than
those of the LECs, it has an economically sound reason to build
its own facilities. If the IXC has reason to believe that its
going-forward costs are higher than those of the LECs, it may be
more rational for it (economically) to purchase transport and
switching services from the LECs. Accurate going-forward pricing
produces neutral incentives. It does not artificially encourage
inefficient investments by IXCs or artificially discourage
efficient investments. Inaccurate prices that are too low (as
may presently be the case) will discourage efficient investment
that IXCs should make. Inaccurate pricing that is too high will
encourage inefficient investment by IXCs. 3

We do not propose in this rulemaking to
implement charges for local competition. As discussed above, the
FCC has recently ruled that states must use forward-looking
(total element long-run incremental costs) for local intrastate
interconnection charges. Whether or not that ruling is binding
on the states (it has been appealed), we presently intend that
charges for network elements and for transport and switching for
local competition will be based on incremental cost and will use
the same methodology as that for interexchange transport and
switching incremental cost, and that both charges shall be as
consistent as possible with the FCC definition. See discussion
below under § 9.

Paragraph 4 of subsection B states a general
rule that the long-run incremental cost rates for transport and
switching shall be averaged across all exchanges or routes of an
ILEC, but that an ILEC may file deaveraged rates for any exchange
or transport route that has incremental costs that are more than
20% below average. The purpose of this provision is to assure
that a proper price signal is sent for those exchanges in order
to prevent inefficient investment by IXPs because the price is
too high.

3In discussing the proper level of incremental pricing, it
is important to understand that the level of incremental pricing
does not necessarily affect the amount of total recovery by aLEC
or the to~l amount paid by an IXP. As discussed below, the
interim charge for embedded interexchange transport, switching
and operator services costs (section 8(C)) is designed to recover
the difference between embedded cost and incremental cost. Thus,
if the incremental-cost-based rate increases, the rate based on
the difference between embedded and incremental cost will
decrease, and vice~versa.
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Paragraph 5 of subsection B requires special
rates for IXPs that use methods of access other than Feature
Group D. Under the access methods listed in the rule, the ILEC
is not able to measure the intrastate and interstate percentages
of an IXP's traffic. The ILEC thereby loses one method of
checking the veracity of IXP reports of intrastate revenue. The
price differential between Feature Group D and other forms of
access is now either nonexistent or substantially less than in
the past, but the quality of those other forms remains lower than
Feature Group D. We are not aware of any reason for preferring
other forms of access to Feature Group D other than using it as a
means tofavoid Maine intrastate access charges. AccordiDgly, the
TELRIC prices otherwise required by this subsection are increased
by 25% in order to create an incentive for IXPs to use Feature
Group D. We seek comment on whether the proposed surcharge is
appropriate and, if so, is it adequate.

Paragraph 6 of subsection B in effect allows
an ILEC with less than 30,000 access lines (presently all of the
existing independent telephone companies (ITCs)) to concur in the
TELRIC switching and transport rates of a company that has more
than 100,000 access lines (presently, NYNEX). However, if any
ITCs should merge such that the resulting entity has more than
30,000 access lines, it will be required to file its own TELRIC
access schedules.

3. Subsection C: Transitional Recoverv of
Embedded Interexchange Transport Switching
and Operator Service Costs

As explained in paragraph 1 of the proposed
subsection C, we propose in this subsection to provide for
recovery of the incumbent LECs' embedded revenue requirement for
transport, switching and operator services to the extent that
their embedded costs exceed the long-run marginal costs included
in the forward-looking rates for transport, switching and
operator services required by proposed section 8(B) of the rule.
The equivalent of this charge is currently included as part of
the common line charge required by present § 8(C) (1) of the rule.
The name of the present charge is over-inclusive. As described
in proposed section 2 (A) (the definition of "common line"), the
term "common line" refers only to loop and related facilities and
not to transport and switching facilities. The proposed charge
differs fro~ the present common line charge in four major
respects ....

First, the charge is based on each IXP's
market share as measured by the IXP's retail billings. At
present, the common line charge consists of per-minute charges on
originating and te~minating minutes of use by each IXC.



Third, the charge applies to all
interexchange providers, including ILECs that provide
interexchange service and switchless interexchange providers.

Second, we propose that the charge will
decline over several years to a level of zero. The total
embedded revenue requirement for transport, switching and
operator services for each ILEC will be established after
adoption of the rule. No additional investment or other costs
will be added to the original calculated amount, and the original
calculated amount for each ILEC will decline at the same rate as
the ILECs' depreciation rate for the investment that is included
in the amount. By contrast, under the present rule, the present
common line charge is based directly on the ILECs' retail toll
rates and, indirectly, on the ILECs' current level of embedded
costs. .!hose toll rate are, of course, designed to r€couer
embedded revenue requirement and they change over time as the
revenue requirement changes.
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Finally, this charge will be a separate
charge. At present, it is combined in the current common line
charge with the recovery of embedded loop costs that are
attributable to interexchange use. The separation of the current
common line charge into two parts is necessary in order to assure
that this will be a declining charge. (Notwithstanding the
separation, the total amount subject to recovery in each year
will be levied on a combined basis as described in subsection
G(3) of proposed section 8.)

By capping the total amount that is subject
to recovery pursuant to this charge, we recognize that ultimately
(after recovery of the present excess) each ILEC (like other
IXPs) should be lIon its own~ for the recovery of any future
excess of embedded transport, switching costs over long run
incremental costs from its retail ratepayers. Nevertheless, as
discussed in the introduction to section 8 (Part 8.A.l above),
IXPs, to a very great extent, simply use the transport and
switching facilities of the ILECs to carry the traffic of their
own customers. When IXPs use only ILEC facilities, rather than
constructing their own, they, ·as wholesale customers, and their
retail customers, impose the same costs on the network as do the
retail customers of the ILECs. In these circumstances, and when
they use ILEC operator services, sound policy suggests that IXCs
should pay the ILECs' embedded costs to the same extent as the
ILECs' ret~il customers pay those costs. Its investment is, of
course, all of the investment that is prudently put into place to
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serve the public and is measured by the amount on its books,
i.e., its embedded investment. 4

By requiring an ILEC to recover future
excesses of embedded costs over incremental costs solely from its
retail ratepayers, we are subjecting the ILECs, along with all
other IXPs, to the forces of the competitive market. Removing
any guarantee of support for excessive investment through charges
to IXCs removes a major incentive to make such excessive
investments. Although the initial calculation of the amount that
is subject to recovery is similar to traditional rate-based,
rate-of-~eturn regulation, the fact that only future
depreciation, and not future additions, is factored in, creates
an incentive system that is similar to the incentives that we
have established for NYNEX under the alternative form of
regulation ordered in Docket No. 94-123.

We believe that the proposed charge satisfies
any constitutional requirement. ILECs will be able to recover
their prudent investments in transport, switching and operator

4IXPs may provide their own operator services more
frequently than they do their own transport and switching
facilities. Nevertheless, embedded operator service costs do
exceed forward-looking costs. To the extent that an IXP provides
its own operator services, an ILEC may well have underutilized
fixed investment and higher unit costs. Operator service fixed
costs are very substantial. The existence of those higher unit
constitutes an alternative justification for recovery of the
excess of embedded over incremental costs from IXPs.

The recovery of the differential between embedded cost and
forward-looking costs does not resolve the entire problem with
operator service costs. As required by §2(D), forward-looking
rates must be based on the forward-looking cost per unit, using a
reasonable level of expected demand. A demand that is deflated
because carriers use their own operator services will cause
forward-looking unit rates to increase and the differential
between embedded and forward-looking costs to decrease, thus
reducing the recovery of fixed operator service costs under this
subsection. The present rule automatically recovers an amount
that approximates the LEC's fixed cost (and may even exceed it)
because the common line operator surcharge (§8 (C) (i) (c)) is set
at the LEC's "operator surcharge minus the avoided cost of not
having to employ operators to handle the call." We solicit
comments concerning the issue raised by this discussion,
including whether the ILECs' fixed costs of providing operator
services (as the carrier of last resort) should be treated in the
same manner as common line costs under subsection B above.
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services that have been made by a certain future date.
Thereafter, they are on notice that any future investment that
exceeds the incremental cost-based rates required by this rule
will be subject to recovery from retail ratepayers, but will also
be subject to competitive forces that might place that recovery
at risk. Subjecting future recovery on any guaranteed basis to
the cap of incremental cost is similar to a price cap regime
under an alternative form of regulation.

One of the purposes of the long-run
incremental cost rates for transport and switching is to allow
IXCs to provide their own transport and switching facilities and
operator services if they are able to do so more efficiently than
the ILECs. s However, under both the current and proposed rules,
IXCs pay for the excess of embedded transport and switching costs
over LRIC transport and switching costs no matter what the extent
of their actual use of those facilities. The current common line
charge is levied on all originating and terminating minutes of
use, regardless of the routing between origination and
termination; the proposed charge is levied as a percentage of
retail billings. If IXCs actually construct their own transport
or switching facilities or offer their own operator services, it
is increasingly difficult to justify requiring them to pay for
the difference between the embedded and incremental costs of ILEC
facilities that they do not even use.

We also propose that both charges be based on
market share, as measured by total retail billings, rather than
on minutes of use. The present charge is a per-minute charge.
It varies in amount (from about lO¢ per minute averaged for all
times of day to about 26¢ per minute averaged for all times of
day) depending on the calling volume of the ultimate retail
customer. (The amounts stated are for the entire common line
charge, including the charges for embedded transport and
switching and loop ("common line") facilities.) Thus, the access
charge structure is intentionally designed to mirror the ILECs'
overall retail rate structure, i.e., average rates at various

SThe economic efficiency goal of the total element long-run
incremental cost rates for transport and switching is not
compromised by the proposed interim embedded charge because each
charge is s~parate. An IXC pays the LRIC transport or switching
charge if ~he IXC actually purchases and uses a particular
transport or switching service. The charge is avoided if the IXC
provides its own transport or switching function at or between
the locations in question. By contrast, the proposed subsection
C charge (the excess of embedded cost minus incremental cost)
applies without regard to whether the IXC uses any particular (or
even any at all) s~itching or transport facilities.



calling volumes, without taking into account of particular
calling plans. 6 Under that structure, if an IXC does not wish
to lose money on particular minutes sold to particular customers,
it must charge at least the level of access for the particular
minute for that customer. Obviously, IXCs are free to lose money
on some minutes and gain more on others, but as a rule, they have
generally structured their rates to mirror the access charges
they pay, and, indirectly, on the NYNEX-ITC overall retail rate
structure.

In two important respects, however, the
present ~cc~ss charge structure does not mimic NYNEX's retail
structure. One is distance sensitivity. We did not require the
access structure to include distance sensitivity because NYNEX's
carrier access billing system (CABS) cannot provide distance
sensitive billing and, according to NYNEX, could not do so
without considerable expense. Non-LEC IXPs have apparently felt
tied to the access charges that do not include distance
sensitivity. The vast majority have no distance sensitivity to
their toll rates; they charge more than NYNEX for short-haul toll
calls and less than NYNEX for very long-haul calls, exactly
mirroring the access charge structure. The access rate structure
also does not accurately mimic all of NYNEX's various residential
and business optional calling plans. Thus, an IXP presently
would not be able to design a plan such as Pine Tree State
Calling, for example, without paying more in access on some calls
than it would collect in rates.
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We believe that one of the significant
advantages to the proposal is that the amount of the two embedded
charges that IXPs must pay is no longer tied to an access rate
schedule that is designed to mirror the ILECs' overall retail
rate schedule.

Under the proposal, IXPs will pay a stated
portion of their retail billings. (The basis for calculating
that percentage is explained in the discussion of subsection G
below.) There will be no link to either the access charge
structure or to the ILECs' retail rate structure. The proposal

60r iginally, IXCs paid an average per-minute price, without
regard to the calling volumes of their own customers. However,
because N~EX's (and the ITCs') rate structure had become highly
tapered and their retail rates for high volume customers were
much lower than the average access rate, the IXCs effectively
were not able to compete for high volume customers. In the 1991
revision to the rule, we modified the rule to require common line
charge discounts that paralleled the discounts that were
contained in NYNEX~s retail rate structure.
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leaves an IXP free to develop any type of rate structure it
desires. In addition, the proposed method allows an IXP to
reduce the amount it pays by reducing its billings. It therefore
creates an incentive for any carrier to reduce its retail
billings by reducing its rates. (Of course, a rate reduction may
lead to some increase in revenues through stimulation of demand.)
We caution, however, that if all IXPs reduce their rates (and
their billings) simultaneously the percentage of their retail
billings that they must pay, in a subsequent quarter, will
increase, because the percentage is based on the amount subject
to recovery divided by aggregate retail billings of all IXPs.

Paragraph 2 of subsection C describes the
method for calculating initial revenue requirement for the charge
and the annual adjustments. The ILEC would use its composite
depreciation rate for the investment that is included in the
revenue requirement, but would apply that rate to all costs.

Paragraph 3 describes the method for
calculating cost of capital for use in the calculation of the
revenue requirement amount for embedded transport and switching.

Paragraph 4 provides that the charge will
terminate when the embedded cost subject to recovery no longer
exceeds the amount that is recovered through the TELRIC rates for
switching, transport and operator services required by
subsection B.

4. Subsection D: Common Line Cost Recovery
Charge

The charge proposed by subsection D is
equivalent to that portion of the current over-inclusive "common
line" charge that in fact is actually associated with the common
line, i.e., the loop. Because the proposed charge seeks to
recover embedded costs associated with the "common line" we
propose that it continue to be so named. The "loop" is
essentially those facilities that provide service between the
central offices (switches) interexchange and individual
customers. Common lines (or loops) carry both interexchange and
local traffic. A definition of the "common line" is contained in
section 2(A).

Loop costs are non-traffic-sensitive and the
definition of common line also includes non-traffic sensitive
portions of the local switch. A cost is said to be "non-traffic
sensitive" when the cost does not vary with the amount of usage,
i.e., it is "fixed." Their costs are non-traffic sensitive
because the poles that hold cables and the cables that contain
loops must be in place whether there is a large volume of traffic
or a small volume of traffic.



7Under the current rule, all interexchange competitive
providers pay approximately 9¢ per minute for terminating access.
Carriers pay about 16¢ (averaged across all times of day) for
originating traffic with steep discounts for higher volume
levels. In the case of a large customer that bypasses at the

Some carriers or customers bypass local loops
to connect directly (e.g., through special access or private
lines) to interexchange facilities. It is questionable whether
such bypass is efficient, and it is possible that it is
encouraged by both federal and state policies, including the
current common line charge structure under our current rule.?

As discussed above, IXCs can and do provide
their own transport and switching facilities, and the changes we
propose to the method of calculating long run incremental costs
for those facilities may result in greater investment by IXCs in
their own facilities. By contrast, the interexchange traffic of
all IXPs almost always use the loops owned by ILECs (or, in the
future, by competitive local exchange carriers); their traffic,
with few exceptions, either originates and/or terminates on those
loops.
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Revenues from local basic exchange, from
interexchange toll and from various other services all provide
support for (or "contribution '! to) the embedded costs of the
common line. Because the current common line charge is based on
the NYNEX-ITC retail toll rate structure, IXCs (and, presumably,
their retail customers) are required to provide essentially the
same level of toll contribution toward common line plant as do
retail toll customers of NYNEX and the ITCs. We propose to
continue that policy in the proposed charge.

We also propose that the subsection D charge
be base~~on_a percentage of retail billings by each IXP_rather
than a per-minute charge, in the same manner as the subsection C
charge (for the difference between embedded and incremental costs
of transport, switching and operator services). That approach
frees IXPs from being tied to the ILECs' retail rate structure.
Unlike the subsection C charge, however, we do not intend that
this charge will be capped at the existing level at a stated
point in time, or that it will decline as plant is depreciated.
Rather, the charge will be based on reasonably current common
line revenue requirement as plant is added and depreciated. The
constitutional requirement that a utility be provided with a
reasonable opportunity to earn a fair return on its investment
applies equally to prudent investments in embedded loop plant as
it does to prudent investments in embedded transport and
switching facilities.



originating end, the carrier may pay only terminating charges and
avoid originating charges entirely.

Under our proposal, however, incumbent LECs
that also provide interexchange services must pay the subsection
8(D) common~line charge to the access administrator. Those ILECs
will in t~n receive compensation for that portion of their loop
costs allocated to interexchange. Similarly, we expect that

The Commission seeks comment on whether some
portion of the revenues from services other than those that can
be classified as interexchange or local basic exchange should
also be deducted as described above, with the effect of reducing
the amount of recovery included in this subsection D charge. If
so, commenters should state to what extent and how such an
adjustment should be made.
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The proposed charge attempts to recover the
level of contribution to the common line that is obtained from
retail interexchange revenues. It therefore will be necessary to
determine the relative contributions from local basic exchange
revenues and from interexchange revenues. Paragraphs 2 and 3 of
subsection D describe the method for that calculation. The ILEC
must first determine its common line revenue requirement
(definitionally costs that are non traffic-sensitive). It must
then deduct the portion of local exchange that provide
contribution to those non traffic-sensitive costs. To determine
that portion, the ILEC must first determine the portion of those
revenues:~that provides support for traffic-sensitive costs, and
then deduct that amount. To determine that traffic-sensitive
amount, paragraph 3 allows a ILEC to conduct an embedded cost
study of traffic-sensitive costs or to use a proxy method based
on FCC rates for traffic-sensitive functions (transport and
switching) that have been derived from part 69 of the FCC's rules
(47 C.F.R.) .

We note that the FCC's Interconnection Order
(CC Docket No. 96-96, August 8, 1996) states that after June 30,
1997, a CLEC that pays for a link (loop) under an interconnection
agreement or order (approved or ordered by a state commission)
cannot also be charged intrastate (or interstate) access charges.
The FCC's interconnection order requires the link (loop) to be
priced on an unseparated basis. Thus, in theory, a purchaser is
already paying for interstate and intrastate interexchange costs,
along with intrastate local costs, albeit only on an incremental
basis. The imposition of interexchange access charges might
constitute double recovery. See Interconnection Order at
~~ 721-722i 47 C.F.R. § 51.515 (Appendix B to the Interconnection
Order) .
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future amendments to the rule will require CLECs who are also
IXCs (e.g., AT&T) both to pay a common line charge to the access
administrator and receive common line compensation from the
access administrator if they own their own links or purchase
unbundled links from an ILEC. This plan will avoid the kind of
double recovery described by the FCC in the Interconnection Order
and will do so in a more precise and fairer manner. We consider
it to be a viable alternative to the exemption of CLECs who are
IXCs from common line charge payment responsibility.

Paragraph 4 of subsection D requires that an
ILECs' c~st_of capital for calculating its common lin~ ~evenue

requirement be calculated in the same way as it is for the
subsection C charge.

Paragraph 5 describes annual revisions to the
charge for embedded common line costs. NYNEX is currently
subject to an alternative form of regulation (AFOR) that was
implemented in Docket No. 94-123. One of the purposes of an AFOR
is to create a system that avoids the disadvantages of
traditional rate-base, rate-of-return regulation and creates
incentives for telephone utilities to invest and operate
efficiently. Requiring an ILEC that is under an AFOR to
calculate an embedded revenue requirement for its common line
investment appears to be an antithetical to that purpose.
However, for the starting point of the AFOR, NYNEX did calculate
its revenue requirement. For this charge, we are requiring NYNEX
to update that revenue requirement to the effective date of the
beginning of the charge and thereafter to index the charge in the
same way as all other rates under the AFOR. The charge for other
ILECs will be subject to changes in the same manner as other
rates under rate-of-return regulation, until such time as an ILEC
is subject to an alternative form of regulation.

5. Subsection E: Limited Exemption From Cost
Calculation by ILECs Using Average-Schedule
Costs

Proposed subsection E contains an exemption
for average-schedule companies, limited in time, from having to
perform the cost calculations that would otherwise be required by
subsections C(2) and D(2). Those subsections require incumbent
local exchange carriers (ILECs) to calculate their embedded
transport and switching and embedded loop revenue requirements
for the parpose of recovering those amounts pursuant to the
subsections C and D charges. The exemption will allow average
schedule companies to use their average costs in lieu of the
calculations. The exemption lasts for five years, unless there
is a prior rate case initiated either by the company or the
Commission.



a. Calculation of the Charge

6. Subsection F: Access Administrator; Rate
Schedules

Subsection F outlines the duties of the
access administrator in general terms and needs no explanation
here.
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As discussed above, we propose to implement
charges for the recovery of embedded traffic and switching (on an
interim, declining basis) and for common line (loop) investment
by ILECs. All interexchange providers (IXPs), including all
local exchange carriers (LECs) that provide interexchange
service, must pay those charges. As described below in our
discussion of subsection G, those revenues must be distributed
among the ILECs in proportion to their relative costs or indexed
amounts.! A central authority is needed to calculate the_total
amount to be recovered, the amount of the charges (i.e., the
percentage of billings IXPs must pay), to collect the revenues,
to enforce payment and reporting, and to distribute the revenues.
That authority should be independent of any of the interests that
are involved in the payment or distribution of the funds. The
present rule designates NYNEX as the access administrator. NYNEX
has performed that role competently, and we have received no
complaints about any of its actions. Nevertheless, NYNEX is
placed in the dual role of enforcing and collecting access
payments from entities that are both its wholesale customers and
its retail competitors.

7. Subsection G: Administration, Collection and
Distribution of Subsections C and D Recovery
Amounts

The proposed rule does not describe the
process by which the Commission will select an access
administrator, but we anticipate that some form of Request for
Proposals will be issued.

Subsection G describes in detail the
reporting, calculational and payment obligations of IXPs and the
access administrator in relation to the charges for embedded cost
recovery required by subsection C and D.

The formula for the charge that each IXP
must pay is stated in subsection G(3). The formula produces a
percentage. Each IXP (including all LECs and all switchless
interexchange resellers) must pay that percentage of its retail
billings to the access administrator. The percentage is obtained
by dividing the co~bined revenue requirement calculated under



subsections C and D, as adjusted annually, by the total retail
billings of all IXPs. As discussed above, IXPs other than ILECs
are essentially free to establish whatever interexchange rates,
and use whatever interexchange rate structure they desire,
although it is reasonable to expect that their rates will be
influenced by the rates of the ILECs which are actively
regulated. The numerator of the formula (the total embedded
revenue requirement subject to recovery) will presumably decline
over time because of the decline in the subsection charge. If
rates (and retail billings) are related to access for IXPs, the
denominator (total retail billings) will also decline. It is
possible:~ therefore, that the percentage of retail billings that
IXPs pay may remain relatively constant. Nevertheless, under the
circumstances described, in absolute terms, both access charges
and retail rates would be declining.
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b. Reporting

The system we have proposed necessarily
requires each IXC to report its retail interexchange billings to
the access administrator. The present rule has the advantage
that at least a significant portion of IXP traffic can be
measured on a per-customer basis, thus making minutes of use
easily verifiable. It does not allow such measurement, however,
where a carrier uses access other than feature group D access.
We believe that the retail billings are reasonably verifiable,
using audits if necessary, and that the advantages of a system
that does not use minutes of use as the basis for assessing
access charges far outweigh the disadvantages.

c. Payment of Access by Switchless
Resellers; Minimum Access Charge

As discussed above, we propose in this
rule to require every interexchange provider, including
switchless interexchange resellers, to pay a percentage of their
retail billings. Thus, wholesale billings (sales by an
underlying interexchange carrier to a switchless interexchange
reseller or even by a switchless interexchange reseller to
another switchless interexchange reseller) are exempt. Under
present practice, underlying providers, at least in theory, pay a
common line charge on all of their intrastate interexchange
minutes, including minutes sold to switchless resellers, and
switchless ~esellers have been granted exemption from the payment
of access .charges. (This practice is not stated in the rule,
which can be read literally to require payment of the common line
charge by "all" competitive providers.) In theory, either method
in theory produces the correct result. Under both methods, the
proper level of access is paid only once (not zero or twice) on
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every unit (whether a minute or a dollar) of service actually
used by end-user customers.

Unfortunately, we have reason to believe
that the present system is not working properly. Despite
reasonably clear instructions contained in form letters issued by
this Commission, some interexchange providers claiming to be
switchless have not properly understood definitions and have
mistakenly claimed switchless status. Many maintain a switch out
of state (indeed, few, if any, non-ILEC interexchange providers
maintain a switch within the state) that is used to switch Maine
traffic.! Some IXPs claiming switchless status apparentl¥ do not
realize that even a computer that receives billing information
(e.g., the originating and terminating numbers) constitutes
switching. 8 We are also aware of situations in which an entity
correctly identified itself as a switchless reseller at the time
the exemption was granted, but later started using its own
switching facilities without providing notice to the Commission
or the access administrator.

In addition, many switchless resellers,
who simply purchase services from the retail tariff of an
underlying carrier, do not properly understand the structure and
level of Maine access charges, particularly the common line
charge. We are aware of several instances where switchless
resellers have priced their retail services below the level of
the access charges that are inherent in rates they pay to
underlying carriers. If, as proposed, all interexchange
providers must report their intrastate interexchange billings and
must pay a certain percentage of those billings to the access
administrator, there should be greater understanding of the
nature of access costs, so that switchless interexchange
providers may price their retail services appropriately.

We also recognize that the proposed
system is not without difficulties. Because switchless
interexchange resellers will be paying the subsections C and D

8The switchless reseller may believe that all it is doing is
collecting billing information. However, in this circumstance,
it is probable that the call is transported to the switchless
reseller's out-of-state computer by an underlying carrier; that
it is then retransmitted by the same, or possibly even another,
underlying carrier to another Maine location; that the
transaction is being reported by the underlying carrier(s) and
billed to the IXP as two interstate calls; and that no intrastate
access is paid at all. The computer in this instances is
performing a switching function and the "switchless" reseller is
not switchless. ~



charges themselves, they will have to purchase from a wholesale
tariff offered by an underlying carrier that offers one. For a
wholesale tariff to be attractive, it must be discounted by at
least the amount of the access charges (subsections C and D
charges) that the underlying carrier avoids by selling at
wholesale.

Plainly, any such wholesale tariff
should be available only to legitimate resellers and not to
persons or entities that would simply use the services themselves
and thereby avoid the payment of access because they did not bill
it to otpers. Because the subsections C and D charges are based
on a percentage of its retail billings, a fraudulent "reseller"
could avoid payment of some or all of the access charge that
would otherwise be paid by the underlying carrier (if there were
no exemption for wholesale sales) by underbilling, i.e., at any
level less than the cost to itself at the wholesale rate.
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Proposed subsection G contains three
provisions designed to prevent this kind of fraud. First,
paragraph 2 states no underlying provider may report revenues as
wholesale revenues unless they are sold under a rate schedule
that prohibits a purchaser from using the service for any purpose
other than resale. Second, paragraph 2 further states that sales
under a wholesale tariff are limited to switchless interexchange
resellers that have registered with the access administrator. 9

Third, paragraph 4 requires a minimum access charge for any
wholesale services that have been resold to switchless
interexchange providers. That minimum charge is based on the
wholesale rate charged to the switchless interexchange reseller.
To calculate the minimum payment that must be paid by the
ultimate retailer, the wholesale rate is "grossed up" to the
level that would be charged by the underlying carrier if there
were no wholesale discount and if the underlying carrier had to
pay access on the sale. lo The grossed-up amount is then

9Because there may be circumstances where legitimate
switchless resellers are not public utilities (e.g., because they
do not hold themselves out to the general public), we have not
stated as a requirement that the reseller be authorized to
provide service by the Public Utilities Commission. Obtaining
such authority is, of course, an independent requirement for any
switchless interexchange reseller that is a public utility.

lOThe "grossing up" is described in paragraph 4 as dividing
the amount billing to the switchless interexchange provider by
one minus the percentage (converted to a decimal) of retail sales
that all carriers ~st pay.



multiplied by the percentage rate of retail sales that all IXPs
must pay.

We will now assume two separate retail
sales by the switchless reseller. First, we will assume that the
reseller has offered a retail rate of twenty-eight cents, two
cents less than retail rate of the underlying carrier. On that
sale, the reseller would pay an access charge of 16.8¢
(28¢ x .6).

The minimum charge is intended only as a
deterrent to resellers that would be tempted to self-deal by
selling to themselves at less than the amount they actually paid
for the service at wholesale, thereby saving themselves the
access charges. The minimum charge applies only if a reseller
sells below its wholesale costs. Otherwise, as provided in
paragraph 4, the reseller must pay the established percentage of
its retail sales in the normal manner.
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We provide an example here of how the
minimum access charge would work. Assume that an underlying
provider has a retail rate of 30¢ per minute. Assume that the
percentage that all IXPs must pay on the retail sales to the
access administrator for the subsections C and D charges is 60%.
Assume further that the underlying carrier has offered a
wholesale rate of 10¢. For its own retail sales, the underlying
carrier must pay an access rate of 18¢ (30¢ x .6). Note that the
underlying provider's wholesale rate is discounted by more than
the amount of the access charge; 30¢ - 18¢ = 12¢, but the
underlying provider has offered a wholesale rate of 10¢.

Assume, however, that the reseller is
self-dealing, i.e., using the wholesale service for itself as an
end-user. If the "reseller" billed itself nothing, it would owe
no access (60% of zero is zero), absent the minimum charge. If
it sold to itself at five cents a minute, so that it would be
technically a "reseller," it would owe 3¢, absent the minimum
charge. Note that 3 cents is substantially lower than the 16.8
cents and the 18 cents paid by the legitimate underlying carrier
and reseller. Note also that the 5¢ retail rate is substantially
below the wholesale rate charged to the "reseller." Thus, the
"reseller" is "selling" below its own costs.

~ Under the proposal, the reseller must
pay the minlmum access charge on all wholesale services sold to
it. The minimum charged calculation is based on the wholesale
rate. In the example, the wholesale rate is 10¢. That rate is
divided by 1 minus the percentage access rate (.6), i.e., -4
(1 - .6 = .4). Ten cents divided by .4 equals 25¢. That amount
is then multiplied by the access percentage to produce a minimum...



charge of 15¢ (25¢ x .6). Twenty-five cents represents the break
even point for the switchless reseller, i.e., the point at which
it will still cover the minimum access payment due on the fail to
it without any profit. The reseller is, of course, "free" to
sell at a rate less than 25¢, but under those circumstances it
will lose money: it will have to pay 10¢ to the underlying
carrier and 15¢ to the access administrator. Section 10(B),
discussed below, requires IXPs that offer wholesale rates to
state the minimum access charge and the break-even rate in their
rate schedules.
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d. Distribution

Paragraph 5 of subsection G requires
that all the revenues received by the access administrator
pursuant to the subsections C and D charges shall be distributed
among ILECs in direct proportion to the amounts subject to
recovery that each ILEC has calculated pursuant to those
subsections. This methodology does not produce a guaranteed
recovery of each dollar subject to recovery, in the manner, for
example, of electric utility fuel clauses. Rather, it produces
revenue in a manner similar to traditional rate-of-return
regulation in that a rate is established based upon cost, but
actual revenue is dependent both on the rate and the number of
unit sales. However, to a great extent, the methodology is self
correcting. Thus, if all IXPs (including ILECs themselves)
collectively lower their interexchange rates in one quarter
(presumably through market pressures rather than by collusion) ,
the revenues available for distribution will go down for that
quarter. However, total billings by IXPs will also decrease,
thus reducing the denominator of the formula that produces the
percentage access rate. Accordingly, the percentage rate for the
subsequent quarter will increase. Similarly, if the overall
level of revenues and billings increases, the opposite affect
will occur.

8. Subsection H: Unauthorized Service; Failure
to Report and Under-Reporting; Rates; Notice

Subsection H contains rates and other
sanctions to be administered by the access administrator that are
designed to deter unauthorized operation, failure to provide
required reports and under-reporting. The rate for unauthorized
operation (paragraph 1) is similar to a provision in the current
rule at section 5(B). The rate is sometimes referred to a
"block-or-pay" rate because it applies only if the unauthorized
provider itself or the LEC cannot block or does not block the
unauthorized traffic. The rate is more accurately described as
"pay if blocking cannot be accomplished." The rate is set at a
level that is desi~ned to deter unauthorized service. Because
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proposed section 8 addresses access charges comprehensivelYr we
propose to relocate the rate for unauthorized service to
section 8; the provisions requiring blocking are located in
proposed section 7.

Paragraphs 2 r 3 and 4 of subsection H
describe the rates and sanctions for reporting violations. They
need no further explanation here. The paragraph 2 provision
applies only in the special circumstance that an interexchange
provider does not use feature group D access r as described in
subsection D(5) above.

9. Deletions From Existing Section 8

We propose to eliminate several substantive
subject areas presently contained in section 8.

We propose to eliminate the entire subject
matters of present subsections C(4) (the billing and collection
element of access charges) r D (Special Access) r E (Private Line
Access) and F (Leakage Access). Present subsection C(4) requires
an incremental-cost-based access charge element for billing and
collection. That function is now reasonably competitive and we
see no need to regulate its pricing by rule.

The provisions for access charges for special
access and private line access (subsections D and E) will be
unnecessary if we adopt the proposal to base access payments on
each IXP's market share based on a measure other than minutes of
use. Under such a system r the type of facility used by an IXP is
unimportant.

We propose to eliminate the leakage access
charge consistent with the views we stated in our last Chapter
280 rulemaking r in Docket No. 91-102 r Order at 7-11 (November 13,
1991). It has never been enforced (the Commission suspended the
provision indefinitely in the Docket No. 91-102 Order); it would
be difficult to enforce; and the leakage problem (customers
avoiding toll charges by effectively making all calls local
through the use of private lines) has been significantly
diminished by lower retail toll rates for large customers. In
addition r the leakage problem (like the use of private lines for
toll calling generally) to some extent should be alleviated by
the market share access mechanism.

C. Future Charges for the Provision of Interexchange
Access by CLECs

At this time we do not propose any charges or
rates In section 8 that will be paid by interexchange providers
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to competitive local exchange carriers (CLECs). At this point
there are no CLECs, and, although we expect CLECs to operate
reasonably soon, there is simply too much uncertainty to allow us
to proceed with a concrete proposal at this time. Accordingly, a
further rulemaking will be necessary, as may also be the case for
local interconnection charges. We have, however, reached certain
tentative conclusions about access charges for CLECs. First, we
believe that they probably should be able to charge IXPs for
transport and switching services at rates based on long run
incremental costs, either identical to or similar to the rates
proposed in section 8(B) for ILECs. We also have tentatively
concluded that ILECs should be able to recover their ~mbedded

loop cosis ~ursuant to charges that are similar or identical to
those contained in proposed section 8(D), but that they should
not be able to recover any embedded transport and switching costs
that exceed their incremental costs, as is permitted on a
transitional basis for ILECs pursuant to subsection C. That
transitional charge for ILECs has its basis in the fact that
ILECs have made prior investments in transport and switching
facilities. We intend that in the future that all IXPs,
including ILECs shall subject any investment that exceeds their
incremental costs for transport and switching to the competitive
retail market.

§ 9. A. Present Section 9: Charges for Open
Service/Network Architecture

We propose to delete present section 9. While we
have proposed to retain section 7 (renumbered as section 5) that
describes the process by which customers and telecommunication
providers may request particular services, network functions and
elements, and access to the network, we do not believe that it is
any longer necessary to describe the rate for services that might
arise out of that process. Pricing should instead be left for
the normal tariff and special contract processes.

B. Future Section 9: Reserved: Local
Interconnection Charges

This section is "RESERVED. II We do not at this
time propose any charges or rates for local interconnection. To
do so at this time would be premature. We may have to address
many of the issues that would be involved in this section in an
arbitratio~request that has been filed by AT&T, Docket
No. 96-51Q, filed on August 9, 1996, or in the interconnection
agreement filed by NYNEX and Freedom Ring, filed on September 5,
1996, Docket No. 96-521. We must also determine the extent to
which the FCC, in its Interconnection Order issued on August 8,
1996, mandates particular policies or methodologies that states
must follow in the deciding arbitration issues under the section
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252 of the Telecommunications Act (47 U.S.C. 252), and the extent
to which any FCC preemption of state authority is lawful.

We do intend to provide as much consistency as
possible between the charges that we ultimately adopt for local
interconnection (whether in this rule or otherwise), the rates
and charges for interexchange access in section 8, and (whether
or not they are binding on the states) the policies contained in
the FCC's Interconnection Order, which require transport and
termination (among other rates) charges to be based on forward
looking economic costs, including "total service long run
incremental_cost" (TELRIC) of network elements, transport and
termination. II Clearly, a uniformity of methodologies has the
benefits of simplicity and the avoidance of arbitrage
possibilities. In particular, it is our present view that the
forward-looking economic costs for local interconnection will be
calculated using the same methodology as those for interexchange
transport and switching, taking into account that such factors as
time of day and distance may produce different actual rates. 12

lIThe pricing rules (including the definition of "forward
looking costs") adopted by the FCC's Interconnection Order have
been stayed by the U.S. Court of Appeals for the Eighth Circuit.
Iowa Utilities Board v. F.C.C., Nos. 96-3321 and 96-3406,

F.2d (October 15, 1996). The Court ruled that those
Appellants argued that 47 U.S.C. §§ 152(b) and 252 grant
exclusive jurisdiction over pricing of local interconnection to
the states, and the Court ruled that the appellants have a
reasonable likelihood of prevailing on that issue. 47 U.S.C.
§ 252(d) specifically requires state commissions to establish
interconnection rates for competitive local exchange carriers,
and mandates only that the rates for transport and termination
shall be based on the "additional costs of
terminating. . calls." Nevertheless, as noted above, we have
independently determined that the FCC definition of forward
looking costs and TELRIC appear to be reasonable.

I2We have held that view at least since the issuance of our
Preliminary Proposal in January of 1995. Based on the comments
presented and discussions we have had during the course of our
Inquiry intQ access rates for both interexchange and local
competition in Docket No. 94-114, we have not been convinced that
we should depart from this view. We continue to believe that the
incremental cost of a mile of transport or a second of switching,
at the same time of day and over the same facility, is identical
for both interexchange and local traffic. In so saying, we of
course do not address the issue of recovery of interexchange or
local embedded cos~s that are in excess of incremental costs.
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§ 10. Schedule Filings by Interexchange Providers;
Changes in Rates

Proposed section 10 addresses the same subject
matter as existing section 10. Subsections A and C of proposed
section 10 are essentially identical to existing subsections A
and B.

Subsections B, D and E are new. Proposed
subsection B states that IXPs that offer wholesale rates must
provide limitations in their terms and conditions that are
designe~~to.ensure that wholesale rates (which do not_include
access) are used exclusively for resale purposes and not for the
use of the purchaser, who might thereby escape the charges
required by sections 8(C) and (D).

Wholesale rates are likely to be substantially
discounted from an IXP's retail rates. As discussed above, we
propose a minimum access charge to ensure that resellers pay at
least the level of access that otherwise would be paid by the
underlying carrier if the underlying carrier had to pay access on
all (not just retail) revenues. We are concerned that switchless
resellers purchasing a substantially discounted wholesale rate
may be misled into believing that they may charge only slightly
more than that rate and pay only a percentage of their actual
retail revenues, rather than the minimum charge, which will be
much higher. Accordingly, we propose that IXPs state in their
rate schedules both the minimum access charge that will be due
(calculated based on the wholesale rate), and the break-even rate
that resellers must charge at retail in order to cover the
wholesale rate and the minimum access charge.

Proposed subsection E states a general finding
concerning the nature of competitive interexchange
telecommunications services and concludes that a lesser degree of
price regulation is necessary for IXPs other than ILECs. This
statement is similar to statements that we have been including in
virtually every certificate of public convenience and necessity
that we have issued for interexchange providers.

Proposed subsection D states that interexchange
providers other than ILECs shall be exempt from various filing
requirements that apply to ILECs when ILECs file proposed rate
changes that are defined by 35-A M.R.S.A. § 307 as a "general
rate case'~ (an overall increase in rates of more than 1%). A
similar provision is contained in Chapter 110 (Practice and
Procedure) § 711.
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§ 11. Notice By All Interexchange Providers Prior to
Effective Date of Rate Increases

There is no present equivalent to proposed
section 11. (We propose to move present section 11 to section
15.) As indicated in the discussion of proposed section 10(D)
above, we do not expect that interexchange providers other than
ILECs will provide the Commission with advance notice of the
filing of a general rate case, or that they must provide notice
to customers of the filing of a rate case, or that they must file
prefiled testimony and exhibits. Notice to customers in that
context ~ould be relatively meaningless if the Commission
generally does not suspend and investigate the proposed rates.
Nevertheless, based on recent experience with at least one
carrier, we believe that it is important that customers receive
notice of actual rate increases sufficiently in advance of the
effective date to allow the customers to consider alternatives.
Presently, ILECs and other utilities that proceed through an
entire litigated rate case are required by Chapter 110, § 718 to
provide customers with direct notice of the rates that are
finally approved by the Commission. Consumption of many utility
services, including interexchange toll services, is different
from that of most other goods and services, in that the consumer
is likely to use the service before receiving a bill, and is
therefore not likely to know of any price change at the time of
consumption. Proposed section 11 therefore requires at least 15
days notice prior to the effective date of any increase of a
particular rate of 20% or more.

§ 12. Reports and Records

This proposed revision of Section 12 addresses the
same subject matter as present Section 12 but makes one major
modification. Present subsection A in effect requires all
telecommunications providers to file a detailed annual financial
report with the Commission. Nevertheless, we have waived that
requirement in all of our orders that have granted operating
authority to individual competitive interexchange providers. We
propose to codify that practice in the rule. Thus, all IXPs
other than ILECs will be exempt from the annual report and other
accounting requirements of Chapter 210 (Uniform System of
Accounts for Telephone Utilities) I but must continue to report
annual revenues and revenues derived from sales of resale so that
the Commiss~on may properly bill its annual assessment to each
utility.

Proposed subsection B is essentially the same as
present subsection B, but is somewhat more specific about the
records that an interexchange provider must retain.



IV. ALTERNATIVE INTERIM ACCESS CHARGE PROPOSAL

Proposed Section 16 is identical to section 14 of
the current rule.

This section states, with minimal substantive
change the provisions of present section 11.
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Waiver of 35-A M.R.S.A. §§ 707 and 708; Notice
Requirement

Applicability of Other Statutes

Commission Review

Waiver of Provisions of Rule

§ 13.

§ 14.

§ 15.

§ 16.

Notice of Rulemaking

This proposed section is new. (Present section 13
is proposed to be moved to section 14.) In our orders granting
approval for interexchange service l we have exempted all
competitive interexchange providers from the requirements of
sections 707 and 708 reorganizations of utilities and contracts
with affiliated interests. We propose to codify those exemptions
in this Rule. Nevertheless, under the proposal, interexchange
providers must provide notice of those reorganizations that
actually~affect the structure of the public utility itself or of
its immediate owners. Mergers and changes in ownership appear to
occur very frequently in the telecommunications industry, and we
have had some difficulty in determining the identity of current
interexchange providers. Proposed subsection C requires
utilities receiving the exemption to provide notice of any name
change or change of the person(s) whom the Commission should
contact to discuss proposed tariff changes and other regulatory
matters.

This section restates the contents of present
section 13 1 which states that all telephone utilities must comply
with the statutory provision requiring approval prior to
discontinuing service). The proposed section states other
statutory requirements with which all utilities must comply, and
that the Commission has no authority to waive.

As noted in the Introduction (Part I) 1 we also set forth an
interim alternative plan to reduce access charges. The FCC will
soon commence a rulemaking that may substantially change the
federal interstate access charge plan (Part 69). It is our
desire to adopt an intrastate access charge plan for Maine that
is consistent with and works well with any FCC plan. The
structure of the first proposal 1 particularly the forward-looking
rates for transpor~ and switching, is consistent with the
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policies for local interconnection set forth in the
Telecommunications Act of 1996 and the FCC's Interconnection
Order.

The FCC's Interconnection Order drew heavily from the rules
of the several states that had adopted local interconnection
rules prior to the FCC. We expect that we will advocate a plan
for interstate interexchange access that is similar to our first
proposal and hope that the FCC will carefully review it along
with other state access reform proposals when it crafts its own
rule. In light of the present uncertainty about what plan the
FCC willJadopt for interexchange access, however, it ma¥_be
desirable for us to make interim, relatively simple modifications
to current Chapter 280 prior to adopting a fully modified
Chapter 280.

We continue to receive complaints, particularly from small
business customers, about the relatively high intrastate toll
rates available to those customers. Those customers often do not
have enough calling volume to justify the relatively high buy-in
rates that are part of most optional calling plans. Several
interexchange carriers have claimed that their inability to offer
lower rates to these small business customers is due to our
current access charge structure.

Therefore, we seek comment on the following interim
proposal. We also seek comments from interexchange carriers as
to whether the interim proposal will enable them to offer lower
rates to small business customers and whether those carriers will
commit to pass any access reductions on to their customers. We
seek comment as to what we can do to avoid implementing an access
reduction that does not result in lower toll rates.

The alternative interim plan would retain the current
Chapter 280 structure but would immediately reduce the per-minute
originating common line charge by 20%. The level of this
reduction would be consistent with the view that in a competitive
environment new entrants or their customers would not be expected
to pay for all the embedded traffic sensitive costs or lost
revenues of the incumbent. The current common line charge is
divided into two parts: a fixed terminating charge of 9.8 cents
(daytime) and an originating charge ranging from about 21.4 cents
(for low-volume daytime traffic) to close to 0 cents (reflecting
discounts f~r very high volume traffic). (Evening (35%) and
Night/Wee~nd (60%) discounts apply to the same time periods as
they do to retail toll rates.) Thus, a 20% reduction of the
originating charge would result in a somewhat smaller reduction
to the overall common line charge (originating plus terminating)
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As noted above, the alternative interim proposal would place
the reduction entirely on the originating common line charge and
not on the terminating charge. Presently, some large customers
(directly or through their carriers) avoid the originating charge
in its entirety by using special access or private lines for
originating access. Placing the reduction on only the
originating charge would mean that customers using special access
would see no reduction. We seek comment on this aspect of the
interim alternative proposals.

For the interim alternative proposal, we request comment
about any effect it may have on the alternative form of __
regulation (AFOR) we have adopted for NYNEX, effects under the
existing AFOR rules, its relation to AFOR pricing rules for
retail interexchange rates, and whether any new pricing rules may
be necessary.

The alternative interim proposal has as the primary
advantage the fact that they are easy to implement because they
constitute minimal change from the status quo. They have a
disadvantage that we would not make other changes to the access
charge structure included in the first proposal that are not
directly related to the overall price level but that we believe
to be significant advantages.

Finally, we request comment on two other issues. First, if
we adopt the interim alternative, should we also adopt a
provision that requires revenue reconciliation between the
interim plan and whatever plan we finally adopt; and, if so, the
nature of that reconciliation. Second, if we adopt an interim
access charge plan, should we also adopt the various proposed
changes to sections 1-7 and 9-16 of the first proposal, plus the
repeal of those provisions of section 8 that are no longer used,
given that those proposed changes are almost entirely unrelated
to changes in access charge structure or access charge levels.

v. COMMENTS

Comments shall be filed by Thursday, January 9, 1997. We
have chosen this date in part based on an expectation that the
FCC will be issuing a Notice of Proposed Rulemaking for
interstate interexchange access (Part 69) in late November or
early December. For the reasons discussed above, that Notice may
have an imp~ct on the proposals contained in this rulemaking.
According~y, if the FCC's Notice is delayed, we may find it
appropriate to change the date of the comment period.
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Dated at Augusta, Maine, this 24th day of October, 1996.
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